
QlXfice of tije !Wxnep QiSeneral 
etate of lltexas 

April 27,199s 

Honorable Brenda J. Heinold 
00liadcountyAttomey 
P.O. Box 24 
Goliad, Texas 77963 

JAta Opiion No. 95429 

Be: WhethK a ~‘county attorney may . 
smmhamouslyserveasamemberofthe 
boardoftmsteesofanindepadentschool 
dktrictinthesamewunty (lD#26341) 

Dear Ms. Heinold: 

You have requested an opinion from this office concerning an issue of dual office 
holding. Yoti have us to understand that the Cbliad Independent school District js the 
only school dkttict which lies entirely within G&d County. A member of the -1 
dirtrictboardoftrustaswas~~swornin~~countyo~foroOliadcounty~ 
qtdifkd as such by filing and having the requested bond approved shortly thaeaffa. 
Based upon these facts you ask that we cotida the following: 

(1.) Whedier a member of a school district bard of trustees 
mayserveaswuntyattomeyfbrtlu.countyiowhich.the 
school district lies; [and] 

(2.1 Whether the acaptana of the position of County Attorney 
acts as an ipso facto resi@on fbm the 05a of school 
board trustee if a calrt finds ~the two 05ccs to he 
incompatiile. 

We begin by considering article XVI, section. 40 of the Texas Constitution, which 
provides in pertinent part: 

No person shall hold or exe&se at the same time, more than one 
civilo5ceofemolument.... 

This prohibition applies whether the 05ccs at issue are state, local, or federal. 2 GEORGE 
D.~wEN, THE t2tmmm7o~ 0~ 2-f-i~ STAIE 0F Tmis: AN ANNOTATED AM) 
CoMpARAnvE ANALYSIS 731(1977). 

Youassertthatthisparti~instMceofdualofficeholdiDgdoeraotappeartobe 
in violation of the established co&tutional prohiiion. Because article XV& section 40 
applies only to civil 05~~s “of emohun~” it applies only to a person who reck-es a 
pwwiaIy profit gain, or advantage fbm his or hK office. znvtin v. slate, 177 s.w.2d 
970, 973 vex. Grim. App. 1944); Attorney Oeneral Opiion MW-450 (1982) at 1. 
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Pursuant to section 23.19(e) of the Education Code, a school board ttustee serves without 
compensation or any 0th~ form of remuneration. Hence, because the position of school 
hoard trustee is not an office of emolument. we agree with your assertion that the situation 
about which you ask is not prohibited by artide XVI, section 40 of the Texas 
COllStitdO~ 

we must now consider whether such 051~s are compatiile pumuant ‘to the 
common-law doctrhre of incomp&ii.. This doctrine is premised upon the desire to 
protect the integrity of state and local govermqts by promoting impartial service by local 
officials. See Ruin v. State, 540 S.W.2d 809.812 (Tex. Cii. App.-Corpus Christi 1976, 
no writ); Anomey Gend Opinion Jh4-203 (1984) at 3; see ah i%omas v. Abemathy 
Cinogv Line Z&p Sch. Did., 290 S.W. 152, 153 (Tex. Connn’n App. 1927, judgm’t 
adopted). The common-law doctrine of incompatiii prohiihs an individual from 
acapting two positions of public 05ce if the 05cer wig thereby be in a position to 
promotetheinterrJtsofoneconstitumcyrtthearpmseof~~. Inessengthe 
doctrine prohiii one 05ce fkun improperly imposing its policies on the other or 
subjecting it to control in some way. See Attorney General opinion JM-129 (19,84) at 1; 
see ahv Thomas, 290 S.W. at 153. 

An analysis of the doctrine of incompatibility reguims that we.consid& thnte 
distinct aspects of the doctrine, “self appointmem,” “self employment,” and “con5cting 
bydtie3.” The fint,, known as selfappointmU& addresses the obvious incompatiii of 
bdngbothamembaofabody~thelrppointmmtMdmlppointeeofthatbody. 
Ike &Xinger v.~Chrk, 8 S.W.2d 666.674 (Tex. 1928). In EMinger, the Texas Supreme 
court stated: 

It is hewuse of the obvious incompatibility of being both a member 
ofabodymaEngtheappointmmtandanappointwofthatbodythst 
thecourtshavewithgreatunanimitythroughoutthecountrydeclsred 
thatallo5cmwhohavetheappointingpowaatedisqualifiedfor 
appointment to the offices to which they may appoint. 

Id at 674. Thus the doctrine has been held to prohibit an individual from holding two 
separate positions in which one is subordinate and accountable to the 0th~. Attorney 
Gend @iions Jhd-934 (1988) at 3, C-452 (1%5) at 3; Attorney e LatK 
Advisory No. 114 (1975); see also Turner v. Zkinity In&p. Sch. Disk, 700 S.W.2d 1, 2 
(Ta App.-Houston [14th Did.] 1983, no writ). 

WenotethattheselfappointmeniaJpectof~doctrineisreparateanddistinct 
&om the second aspect of the doctrine of incompatiii, known as self rmptoymmt, In 
~~thedoctrimofincompatibilityhasbanappliedinarchamaMaast0 
Snd an 05cc and an employment incompatible. Such an analysis would be proper where 
the 05ce had power to agpoint or supmvise the employa, or where the partiadar duties 
ofthetwopositionrandthetelationshipbetwemthan~verisetoagreatriskthatone 
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would impose its policies on the other. Attorney General O&ion JM-1647 (1989); Letter 
Opinion No. 89-82 (1989). 

The third aspect of the doctrine of incompatibility. known as conflicting loyalties, 
wggests that 05ces are incompatible if their duties are or may be inconsistent or in 
~~~butnotatbeirduties~wfroUyunrelated,aninnomamrainconsistent,andare 
never in conflict. 60 TEX. JUR. 3D Public Q@ers mdEmp~~ees 5 39, at 395 (1988). 
This~ofthedochinehasbanheldontytoapplyto~o~inwhichboth 
positions at issue are offices ratha than forms of employment. Attomey General Opinion 
JM-1266 (1990) at 4. mn&zS, the seminal Texas case conc&ng incompatiiity of 
051x, involved the 05ces of city aldemun and school tmstee. 290 S.W. at 152. The 
court held that the O&es wcte incompatible as a matta of law where the board of 
aldamenbaddinctoryorwrpavisorypowas~~hoolpropatyMdinnspecttothe 
duties of the school trustees. The court wned that if the same person could hold both 
05ces contemporaneously, “school policies, in many important respec@ would be subject 
to dimction of the council or aldemun instu~I of to that of the trustees.” Zd. at 153. 
fthihly, this 05ce has held incompatiile the 051~s of community college tmstee and 
county commissioner and the 05ces of county auditor and city council member. Attorney 
&mfd @iions Jbf-129 (1984). m-133 (1984); see ok0 Letta Advisory No. 149 
Wm. 

Inth;onaboutwhichyouluk.webelievtthatacwrtofkwwouldhold. 
thatthe common-law doctrine of incompatiiility would pnvmt an officeholder from 
simPlhaneoustysavingasam~oftherchoolboardoftnuteeswhileboldingthe 
051x of county attorney based on conflicting loyalties. We am&de that the common- 
law doctrioe of incompatiii, as a matter of law, prohii a single individual from 
boldingtheo5ceofc4xmtyattomeyandservingasamemberoftheboardoftruskesof 
an independent school district io the same county. 

Article V, section 21 of the Texas Constitution establishes the 051x of the county 
attorney, who 

~repnsenttheS~teiaall~intheDissrict~infaorcwrts 
in their respective counties; but if any county shall be included in a 
districtinwhichthereshallbeaDishictAtt~,the~ 
duties of District Attorneys and County Attorneys shall in such 
wm&sberegulatedbytheLegislature.. . . 

Tex. Const. art. V, g 21. Furthermore, various statutes m the county attorney to 
j&&e a&n against school t~stees under particular CirarmstaDces For example, section 
41.009 of the Govemment Coderquiresthewuntyattonteytdinstheproceedingo 
againstano5~entruaedwithpublicfUnds~is~~thistnrst,~dingofficaD 
of school districts. See Rowson v. &ownrboro In&p. Sch. Dist., 263 S.W.2d 578 (Ta. 
(&J. App.-D&s 1953, writ ref’d n.r.e.); Murrq v. Harr& 208 S.W.2d 626 @Ed. Ck 
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App-Waco 1948. no writ); Hulett v. West Lumar Rum1 High, Sch. D&i.. 232 S.W.Zd 669 
(Tex. 1950). Similarly. the county attorney is authorized to investigate possible election 
thud within his jurisdiction. Elec. Code 4 273.001; see ah id. 80 273.002 - .024; 
Attorney Gend opinion M-l 180 (1972). Furtha. the county attorney has authority to 
bring removal actions involving school trustees. Tex. Const. art. V. 524; Attorney 
General opinion DM-114 (1992). A school district or its 05ccrs may also be subject to 
quo wamnto proce@ngs initiated by the c4xmty attorney. slole v. CIarcnrdan Z&p. 
Sch. Dirt, 298 S.W.2d 111 (Tex. 1957) (quo warmato by county attorney questioning 
wnsolidation of school district); see Cii. Prac. & Run. Code ch. 66. Therefom we must 
con&de tit because the county attomey is amstitutionaUy and statutorily vested with 
the authority to investigate mstters and institute paedings mgarding the possible 
criminal conduct of school district officers, be is thus precluded from participating or 
serving as both county attorney and a member of the school board of trustees. 

InresponsetoyourrecondquwtioqwebelimthatifacoYrtweretoconauin 
this result, the common-law ducaine of vacation would prevent the officeholder hm 
retuning to his or her forma 05c.e. See ?%tmtus, 290 S.W. at 153 (a person who accepts 
andqualifiesfor~o5lce~isiacompatiblewithmo5cetbepason~hol&ipso 
ticto relinquishes his~or ha prior post). 

SUMMARY 

Amemberofaschool~oftmste6smaynotserveascounty 
attomeyforthecountyinwhicbtbeschooldistrictties. l%e 
aaeptana of the position of county attorney acts as an ipso facto 
resignation t+om the prior 05ce. 

Toyhrica Cook 
Assistant Attorney General 
Opinion Committee 


